Reliance National Life Insurance Company v. James E. Caine : Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
2001
Reliance National Life Insurance Company v.
James E. Caine : Brief of Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
James P. Cowley; Attorney for Plaintiff-Respondent.
Weston L. Bayles; Attorney for Defendant-Appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Reliance National Life Insurance Company v. Caine, No. 14474.00 (Utah Supreme Court, 2001).
https://digitalcommons.law.byu.edu/byu_sc2/1520
UTAH UTAH, SUPREME COURT 
DOCUMENT ' 
KFU 
45,9 
•S9 
DOCKET NO.. 
BWEF 
tit&f A 
^WLiBJUKY 
^PREME COURT 
r/ATE OF UTAH •Klfar;, 
t ReubQn C 
RELIANCE NATIONAL LIFE INSURANCE 
COMPANY, a c o r p o r a t i o n , 
P l a i n t i f f - R e s p o n d e n t , 
v s . 
JAMES E. CAINE, I Defendant-Appellant. 
Case No. 14474 
BRIEF OF DEFENDANT-APPELLANT 
JAMES E. CAINE 
Appeal from the Judgment of Dismissal in the Third Judicial 
District Court, in and for Salt Lake County, State of Utah 
Honorable Bryant H. Croft, Judge 
WESTON L. BAYLES 
Suite 320, 72 East 4th South St. 
Salt Lake City, Utah 84111 
Attorney for Defendant-Appellant 
James E. Caine 
• I 
sponae 
James P. Cowley 
Attorney for Plaintiff-Respondent 
Reliance National Life Ins. Company, 
a corporation 
Suite 400, 315 East 2nd South 
Salt Lake City, Utah 84111 
FILE 
MAY 24 1978 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
I 
TABLE OF CONTENTS 
Page 
NATURE OF CASE 1 
DISPOSITION OF THE CASE BY THE LOWER COURT 2 
RELIEF SOUGHT ON APPEAL .. 2 
STATEMENT OF FACTS 2 
ARGUMENT 5 
POINT I. IT WAS ABUSE OF JUDICIAL DISCRETION 
FOR THE COURT TO DISMISS APPELLANT'S COUNTER-
CLAIM 5 
CONCLUSION. 8 
Cases and other Citations 
Rule 41(a)2 of Utah Rules of Civil Procedure 5,6 
Rule 41(b) of Utah Rules of Civil Procedure 6 
24 Am.Jur. 2d 51, Dismissal, Discontinuance, 
and Nonsuit, Sec. 59 8 
Crystal Lime & Cement Co. v. Robbins, 8 U.2d 389, 
335 P.2d 624 7,8 
Openshaw v. Openshaw, 105 U.574, 144 P.2d 528 7 
Watson v. White, 23 U.2d 7, 455 P.2d 909 6,7,8 
I 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
RELIANCE NATIONAL LIFE INSURANCE 
COMPANY, a c o r p o r a t i o n , 
P l a i n t i f f - R e s p o n d e n t , 
v s . 
JAMES E0 CAINE 
Defendant -Appel lant , 
Case No. 14474 
BRIEF OF DEFENDANT-APPELLANT JAMES E. CAINE 
NATURE OF THE CASE 
Plaintiff-respondent, a life insurance company, brought 
action against the agency supervisor for funds advanced and 
for premiums not paid over to the company. The supervisor 
counterclaimed for commissions earned and an accounting 
judgment for the insurance company was appealed by the agency 
supervisor. The case was reversed and remanded to the Court 
for a new trial. Reliance National Life Insurance v. James 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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E. Caine dba Caine Agency, 20 U2d 427, 439 P2d 283, March 28, 
1968. 
DISPOSITION OF THE CASE 
BY THE LOWER COURT 
October 17, 1975, James E. Caine, the agency supervisor, 
filed a motion to set the case for a new trial, plaintiff 
having never asked for a new trial. The complaint and counter-
claim were both dismissed upon motion by plaintiff. Request 
for reconsideration by defendant and counterclaimant James E. 
Caine was denied. The original motion to dismiss was argued 
without a court reporter. The motion for reconsideration was 
argued before a court reporter. 
RELIEF SOUGHT ON APPEAL 
The appellant and counterclaimant seeks a reversal of the 
dismissal of the counterclaim and for an opportunity to present 
the evidence before the Court as to commissions earned and 
unpaid. 
STATEMENT OF FACTS 
February 1, 1956, James E. Caine was employed as sales 
agency supervisor on a commission basis for plaintiff, a life 
insurance company. Difference arose between the two parties. 
The insurance company filed suit for funds advanced and premiums 
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earned. Defendant Caine counterclaimed for commissions 
earned. 
The Supreme Court determined the judgment for the insur-
ance company was not supported by the evidence and remanded 
the case for a new trial March 28, 1968. Neither plaintiff 
insurance company nor counterclaimant James E. Caine requested 
the case be set for a new trial until October 17, 1975, when 
James E. Caine requested the case be set for a new trial. 
Plaintiff Reliance National Life Insurance Company on 
October 29, 1975, moved that the case be dismissed with 
prejudice. The case was dismissed with prejudice November 19, 
1975. There was no reporter present during the argument. 
Thereafter appellant and counterclaimant requested an oppor-
tunity to re-argue the case on the question of dismissal. 
The case was re-argued December 30, 1975, and evidence was 
presented. The evidence showed that counsel for appellant-
counterclaimant Caine went into the County Attorney's office 
as an employee in late April or early May, 1968, shortly 
after the Supreme Court remanded the above case to the lower 
court for a new trial in March, 1968, and commenced closing 
out his private legal work; that said attorney contacted 
other attorneys to take his place in behalf of James E. Caine. 
Such contacts included contact with appellant's current 
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attorney, Weston L. Bayles, a well-known insurance attorney 
Rex Hanson, Attorney Lloyd Poelman, to whom money was 
advanced to study the file, Don Blackham, Albert Colton, all 
of Salt Lake City, Utah, without success. Pp. 5 and 6 of 
the transcript dated Dec. 29, 1975 (Rec. 141-142). James E. 
Caine testified that he had personally contacted attorney Ed. 
Balokco and Alexander Walker, attorneys in California, and 
paid their way to Salt Lake City to study the case, and paid 
Mr0 Robert Schmitt to research the matter, and had paid Mr. 
Poelman, Mr. Sullivan and Mr. Austin Cooper to get them to 
take over the case. Pp. 8 and 9 of the transcript dated Dec. 
29, 1975 (Rec. 144-145), and was successful only recently in 
getting an attorney to agree to try defendant's counterclaim 
in the above matter. 
Defendant Caine has paid out considerable money in trying 
to get counsel to represent him. Pp. 6, 8 and 9 of transcript 
dated Dec. 29, 1975 (Rec. 142, 144 and 145). 
On different occasions Defendant-counterclaimant James 
E. Caine has made inquiry of one of the clerks in the County 
Clerk's office and was informed he need not worry about the 
case until he received notice. Pp. 9 and 10 of the transcript 
dated Dec. 29, 1975 (Rec. 145-146). 
James E. Caine now has an attorney, Lloyd Skedd, of Helena, 
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Montana, who was hired April, 1975, to try the case. P. 11, 
transcript dated Dec. 29, 1975 (Rec. 147). 
Reliance National Life Insurance Company merged with 
National Western Life Insurance Company Nov., 1965 (Rec. 
86-87). In 1966 the attorney for Reliance National Life 
Insurance Company indicated to Merrill K. Davis that National 
Western Life Insurance was then prosecuting the above-entitled 
case. P. 4 of the transcript dated Dec. 29, 1975 (Rec. 140). 
During the latter part of 1968 defendant Caine contacted 
attorney J. Grant Iverson, then representing plaintiff, to 
arrange an agreeable new trial date. Attorney Iverson never 
contacted defendant back. (Rec. 87). Attorney J. Grant 
Iverson in July, 1969, suddenly became ill and died. (Rec. 87). 
ARGUMENT 
POINT I 
It was abuse of judicial discretion for the Court to 
dismiss appellantfs counterclaim. 
Utah Rules of Civil Procedure, Rufle 41(a)(2) in part 
I 
provides "*#* If a counterclaim has been pleaded by a defend-
ant prior to the service upon him of the plaintiff's motion 
to dismiss, the action shall not be dismissed against the 
defendant's objection unless the counterclaim can remain 
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pending for independent adjudication by the Court. Unless 
otherwise specified in the order, a dismissal under this 
paragraph is without prejudice." 
In Watson v. White, 23 U.2d 7, 455 P.2d 909, the Court 
held plaintiff should not be permitted to dismiss defend-
ant1 s counterclaim under Rule 41(a)(2) of Utah Rules of Civil 
Procedure on the ground of laches, and the Court erred in 
assuming it had the discretion to dismiss the counterclaim. 
Rule 41(b) in part provides: nFor failure of the 
plaintiff to prosecute or to comply with the rules or any 
order of Court, a defendant may move for dismissal of an 
action or of any claim against him....Unless the Court in 
its order for dismissal otherwise specifies a dismissal 
under this subdivision...." (with certain exceptions) "oper-
ates as an adjudication on the merits." 
This rule provides for the party who has the burden 
to move forward and to proceed with the case. Under 
current trial procedure it is the privilege and the 
responsibility of the plaintiff to take the initiative to 
proceed for trial and in the trial itself. Under such 
circumstances it is normal for the defendant-counterclaim-, 
ant to permit plaintiff to so proceed. As a result, before 
plaintiff can successfully throw defendant-counterclaimant 
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out of court for laches, plaintiff owes defendant-counter-
claitnant the duty of alerting defendant-counterclaimant 
that plaintiff is giving up his position of first place 
before defendant-counterclaimant should be required to take 
the initiative for the case. Rule 41(b) by using the term 
plaintiff supports this theory; Watson v. White, 23 U2d 7, 
455 P.2d 909; Crystal Lime & Cement Co. v. Robbins, 8 U2d 
389, 335 P.2d 624; Openshaw v. Openshaw, 144 P.2d 528, 105 
U. 574. All support the above theory that defendant-counter-
claimant was not and is not guilty of laches under the cir-
cumstances. 
Despite the fact that nothing was done by plaintiff 
to set the case for trial after the Supreme Court hearing 
however, defendant-counterclaimant James E. Caine contacted 
plaintiff1s attorney, J. Grant Iverson, to arrange a new 
trial date with Mr. Iverson. Since such time defendant Caine 
has contacted many attorneys, has gone to considerable expense, 
has made demand for trial setting and is prepared to complete 
the trial in the case as soon as possible. 
Under all of the facts and circumstances in this case 
plaintiff is not entitled to dismissal against defendant-
counterclaimant on any basis whatsoever. 
Defendant-counterclaimant is not guilty of laches 
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merely because he has not pushed the case to trial. Watson 
v. White, 23 U.2d 7, 455 P.2d 909; Crystal Lime & Cement 
Co. v. Robbins, 8 U.2d 389, 335 P.2d 628. 
A motion to dismiss for want of prosecution should 
not be granted if at the time the motion is made the party 
against whom the motion is made is diligently prosecuting 
his claim, as defendant-counterclaimant, James E. Caine, was 
doing in this case when plaintiff moved to dismiss the case. 
24 Am.Jur. 2d 51, Dismissal, Discontinuance, and Nonsuit 359; 
Watson v. White, 23 U.2d 7, 455 P.2d 909; Crystal Lime & 
Cement Co. v. Robbins, 8 U.2d 389, 335 P.2d 624. 
CONCLUSION 
It is respectfully submitted that the dismissal of the 
defendant, James E. Caine1s counterclaim with prejudice in 
the lower court is error. The case and especially the 
counterclaim should be re-instated and the case remanded 
for immediate trial. 
Respectfully submitted 
WESTON L. BAYLES 
72 East 4th South, Suite 320 
Salt Lake City, Utah 84111 
Telephone: 322-0483 
Attorney for Appellant 
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